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Abstract 
 

This article discusses the concept of the “rule of law” as it has been interpreted in the American 

legal system. The paper describes the key components and elements of the rule of law in the context 

of the doctrine of “separation of powers.” The paper discusses threats to the rule of law stemming 

from judicial corruption and a lack of judicial accountability. The paper concludes with a 

discussion of the current challenges to the  rule of law in the international arena as well as in light 

of recent decisions by the United States Supreme Court, most notably in Trump v. United States, 

and other important decision of the Supreme Court.     
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1. Introduction 
 

The phrase the “rule of law” was frequently discussed during the 2024 Presidential election in the United States 

(Sellers, 2022; Painter & Warren, 2023; Liptak, 2024). Candidate Kamala Harris warned that the election of her 

opponent would directly threaten the “rule of law” (Ayer & Aftergut, 2024), and candidate Donald Trump argued 

that the “rule of law” in the United States had been undermined by the “weaponization” of the Department of Justice 

against him (Schmidt & Haberman, 2023). Who was correct? What exactly is the “rule of law”? 
 

Article 39 of the Magna Carta of 1215 states: “ No freemen shall be taken or imprisoned or disseised or exiled or 

in any way destroyed, nor will we go upon him nor send upon him, except by the lawful judgment of his peers or 

by the law of the land” (see Magna Carta Project, 2024; see also Van Caenegem, 2014; Champion, 2015; Hamburger, 

2015). The Report of the Secretary General of the United Nations (2004), entitled The Rule of Law and Transitional 

Justice in Conflict and Post-Conflict Societies, notes: 
 

“The rule of law refers to a principle of governance in which all persons, institutions and entities, 

public and private, including the State itself, are accountable to laws that are publicly promulgated, 

equally enforced and independently adjudicated, and which are consistent with international human 

rights norms and standards. It requires, as well, measures to ensure adherence to the principles of 

supremacy of law, equality before the law, accountability to the law, fairness in the application of 

the law, separation of powers, participation in decision-making, legal certainty, avoidance of 

arbitrariness and procedural and legal transparency.’’  
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The International Bar Association (IBA) adopted “an authoritative statement on behalf of the world-wide legal 

profession [that] . . . sets out some of the essential characteristics of the Rule of Law . . . “ (see Neate, 2009). These 

characteristics include: 
 

“An independent, impartial judiciary; the presumption of innocence; the right to a fair and public 

trial without undue delay; a rational and proportionate approach to punishment; a strong and 

independent legal profession; strict protection of confidential communications between lawyer and 

client; equality of all before the law . . ..”  (International Bar Association, 2005).  
 

“Broadly speaking,” Justice O’Connor (2003) wrote, “the [r]ule of [l]aw requires that legal rules be publicly known, 

consistently enforced, and even-handedly applied.” The concept is often expressed in the phrase: “government by 

laws and not by men” (see Hayek, 1960).  
 

2. Key Components of the Rule of Law: 
 

The “rule of law" ensures that all individuals, institutions, and entities are accountable to laws that are: 
 

• Publicly promulgated; 

• Equally enforced and applied to everyone without discrimination and “without bias or emotion” (Mack, 

Anleu, & Tutton, 2021; Mikuli, 2023); 

• Independently adjudicated by independent courts; and  

• Consistent with international human rights principles (World Justice Project, 2019). 
 

In this important context, judicial officers must exhibit a strong sense of professional ethics which include 

impartiality (deciding cases and controversies based solely on the law and facts, without any personal or external 

influence) (Mikuli, 2023); integrity, where judges conduct themselves with honesty, upholding the highest standards 

of moral conduct, both in their professional and personal lives (Ratner, 2016); accountability to the public and the 

legal system (Brake, 2024); competence; and independence (Breyer, 2010), where judges are free from political, 

financial (Douglas & Hartley, 2003), or other pressures that could affect their judgment. 
 

2.1. The Importance of an Independent Judiciary 
 

Stein (2019) states that “If governance is to be by law and not by people, it requires an application of the laws in an 

unbiased, even-handed manner by an independent judiciary.” Brauer and Loh (2001, p. 963) note that the first 

sentence of the American Bar Association’s Model Code of Judicial Conduct provides: “Our legal system is based 

on the principle that an independent, fair and competent judiciary will interpret and apply the laws that govern us.”  

Alexander Hamilton, who wrote in The Federalist in 1776 in support of approval of the U.S. Constitution, described 

the importance of judicial independence in this manner: “no man can be sure that he may not be tomorrow the 

victim of a spirit of injustice, by which he may be a gainer today” (see Ball, 2003). The importance of an 

independent judiciary has been highlighted by the late Justice Sandra Day O’Connor as the “foundation” of the rule 

of law (O’Connor, 2003). Justice O’Connor (2003) describes the necessity of judicial independence as both 

“institutional” and “decisional.” 
 

2.2. Separation of Powers Considerations 
 

As a reflection of the concept of separation of powers (see Simpson and Thompson (2023), James Madison in 

Federalist 47 stated: “The accumulation of all powers, legislative, executive and judiciary, in the same hands … 

may justly be pronounced the very definition of tyranny” (see Shapiro, 2009). 
 

As a historical note, the British philosopher and theologian William Paley (1833) noted “that the laws be made by 

one set of men, and administered by another; in other words, that the legislative and judicial characters be kept 

separate. When these offices are united in the same person or assembly, particular laws are made for particular 

cases, springing oftentimes from partial motives, and directed to private ends . . ..”  
 

Reynolds (2024) adds:  
 

“Separation of powers is the philosophy that seeks to assign different governmental responsibilities 

to different branches of government. It aims to dilute the influence of any one person or entity in a 

government, thereby reducing opportunities for tyranny or abuse of power. Also, delegating 

different federal responsibilities to multiple branches of government helps prevent a single branch 

of government from becoming overwhelmed with administration.” 



www.ijbmcnet.com          International Journal of Business Management and Commerce       Vol. 9 No. 1; January 2025 

34 

 

Institutional independence demands the independence of the judicial branch from both the executive and legislative 

branches of government. Decisional independence is the requirement that a judge must decide a particular case 

“only on the basis of the law and the facts presented to the judge in the case” (see Hood, 2003).  
 

Over the years, the United States Supreme Court has been called upon the flesh-out the parameters, details, and 

limitations on the doctrine of separation of powers in a series of important and sometimes controversial cases—

most recently in Trump v. United States decided by the United States Supreme Court in 2024. [The Appendix 

contains a brief summary of some of the most important cases in this area.]  
 

3. Threats to the Rule of Law 
 

Several threats have been identified to the rule of law. 
 

3.1 Judicial Corruption (see Pahis, 2009) 
 

Postema (2022, p. 151) writes that the rule of law is threatened in a political community: 
 

“(1) when its institutions are weak or unable to respond flexibly to changes in domestic or global 

circumstances; (2) when political actors seek to subvert the formal institutions that realize the rule 

of law or the norms and practices that animate them; (3) when responses to attempts at subversion 

lack vigor and conviction; and (4) when the moral culture in which the ethos of fidelity exists is 

corrupted and public spaces in which accountability can flourish shrink.” 
 

Hrynicki (2020) writes generally about the effects of corruption in a civil society. He notes that: 
 

“Corruption constitutes a threat to the rule of law in a democratic law-observing state, destroying 

it from within and ridiculing it outside. It destabilizes social relations in such a state, which 

adversely affects the political system as well as the development of legislation and economy. The 

paper also reminds that corruption erodes social relations, causing demoralization and slackening 

of morals in society. Corruption may also be a threat to the life, health and property of citizens.” 
 

More specifically, a major threat to the rule of law can arise from the existence of systemic judicial corruption 

(Pahis, 2009). The International Commission of Jurists [ICJ] (2013, p. 12) argues that “A strong and independent 

judiciary provides one of the most effective checks against corruption in other institutions of [the] State, and is 

essential to effective enforcement of the criminal and administrative law against corruption. However, where 

corruption is endemic in the public and private life of a country, the solution needs to be preventative as well as 

judicial.” 
 

The ICJ (2013, p. 5) defined judicial corruption as follows:  
 

“The judicial system is corrupted when any act or omission results of is intended to result in the 

loss of impartiality of the judiciary. Specifically, corruption occurs whenever a judge or court 

officer seeks or receives a benefit of any kind or promise of a benefit of any kind in respect of an 

exercise of power or other action. Such acts usually constitute criminal offences under national 

law.” 
 

Examples of corrupt judicial conduct include bribery, fraud, the use of public resources for private gain, deliberate 

loss of court records, and deliberate alteration of court records (ICJ, 2013; Asrun, 2023). Corruption also occurs 

when “instead of procedures being determined on the basis of evidence and the law, they are decided on the basis 

of improper influences, inducements, pressures, threats, or interferences, directly or indirectly, from any quarter or 

for any reason” (see United Nations Human Rights Office of the High Commissioner, 1985). Judicial corruption 

may arise from improper influence on the judiciary by private persons or public or private institutions, or where 

public officials act outside the law.  
 

Threats to the rule of law may likewise arise from improper political interference, a weak legal framework, a lack 

of accountability, the existence of human rights violations (Barkhuysen & van Emmerik, 2011), and an inequitable 

access to justice (see Simshaw, 2022). 
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3.2. Lack of Judicial Accountability 
 

Voigt and Gutmann (2015) write that “judicial independence and accountability function as complements in 

preventing corruption.” The lack of judicial accountability (see Ciparick & King, 2010) has also been identified as 

a major threat to the “rule of law.” The ICJ (2000) noted that:  
 

“… the judicial disciplinary system, and the criminal justice system, need to respond consistently, 

effectively and fairly to any acts of corruption in the judiciary. Great care must be taken in this 

regard, however, as mechanisms of judicial accountability are often abused to remove judges who 

act independently, contrary to powerful interests in the executive or the judicial hierarchy. If 

appropriate safeguards and guarantees of independence are not in place, the disciplinary and 

criminal justice systems can themselves become instruments of corruption.”   
 

The Policy Framework (ICJ, 2000) recognized the need for national legislation, as opposed to informal procedures, 

“to criminalize conventional acts of corruption; require the disclosure of assets and liabilities of judges and other 

officers in the judicial system which is then independently monitored; provide for disciplinary or other proceedings 

against judges, in respect of a breach of a code of ethics, carried out by the judicial system; and provide for 

disciplinary or other proceedings against court officers consistent with any laws relating to their service.” 
 

4. How to Ensure and Safeguard Judicial Independence  
 

In order to assure judicial independence, the United States Constitution provides for “lifetime tenure” for certain 

Article III judges—including the members of the United States Supreme Court (see generally Rush, 2014), although 

this principle has been the subject of considerable recent comment and criticism (Wood, 2024; Rakove, 2024). At 

the same time, the judiciary can enhance the tradition of judicial independence by reinforcing a commitment to 

impartiality through maintaining a rigorous regimen of professional ethics which fosters a culture of integrity and 

ethical behavior among judges. One way to underscore this commitment would be to subject judges to regular peer 

review and independent oversight by judicial councils or similarly structured ethics committees (see Rachlinski & 

Wistrich, 2017) such as the Judicial Conference in the United States (United States Courts, 2024). Another would 

be establishing clear and binding codes of conduct and ethical guidelines which would provide judges—including 

members of the United States Supreme Court—with a recognized and enforceable framework for acceptable 

behavior (see McGinniss, 2024). 
 

5. Current Challenges 
 

The rise of authoritarianism in Central and Eastern Europe in such countries as Hungary (Mueller, 2015; Fiertz, 

2018; Kosar, Bares, & Dufek, 2019; Scheiring, 2024), and until recently, Poland (although the situation may have 

been reversed with the ouster of a far-right regime in the fall of 2023) (Fried, 2023; Pikulicka-Wilczewska, 2023), 

has seen a decline in judicial independence along with restrictions on media pluralism and media independence 

(Brogi & Parcu, 2014). Spike (2024) writes: “It might be very difficult to imagine from America or Western Europe 

what the propaganda and the state machinery is like here. This parallel reality is like the Truman Show. People 

believe that it’s reality.” However, this situation is not only a European problem. In the United States, attacks by 

Donald Trump and others on the media, on “fake news,” courts, prosecutors, court personnel, and judges have 

certainly called into question aspects of the rule of law (see Liptak, 2024).  
 

These political developments have been coupled with the seeming intransigence of the United States Supreme Court 

to recognize that its actions have resulted in the perception of the politization of the Court itself. In addition, the 

Court’s refusal to be bound by an enforceable Code of Ethics (Gersh & Totenberg, 2023; Popli, 2024), have likewise 

undermined the basic faith of citizens that the United States is truly “a nation of laws and not of men.” No one case 

decided by the Supreme Court may have led more to this unfortunate conclusion. 
 

Trump v. United States (2024) involved the former President, who had been indicted by a federal grand jury on four 

counts for conduct that occurred during his presidency following the November 2020 election. The indictment 

alleged that the former President had conspired to overturn the results of the election by spreading knowingly false 

claims of election fraud. Trump then moved to dismiss the indictment based on a broad claim of Presidential 

immunity. Trump maintained that a President has absolute immunity from criminal prosecution for actions 

performed within his official responsibilities. The District Court in Washington, D.C. denied Trump’s motion to 

dismiss, holding that former Presidents do not possess federal criminal immunity for any acts. The D.C. Circuit 

Court of Appeals affirmed this decision. Trump filed an appeal with the United States Supreme Court.  
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On July 1, 2024, the Supreme Court held by a vote of 6-3 that under the constitutional structure of separated powers, 

a former President is entitled to absolute immunity from criminal prosecution for actions “within his conclusive and 

preclusive constitutional authority.” He is also entitled to at least presumptive immunity from prosecution for “all 

his official acts.” However, there is no immunity for unofficial acts. The Court vacated the judgment of the D.C. 

Circuit and remanded the case for further proceedings consistent with its opinion. The Court emphasized that the 

President is “not above the law,” but under the system of separated powers, the President may not be prosecuted for 

exercising his core constitutional powers (see Kruzel & Chung, 2024; Garvey, 2024). 
 

Criticism of this decision was both swift and pointed (Whitehurst, 2024). In a sharply worded dissenting opinion, 

Associate Supreme Court Justice Sonia Sotomayor wrote: 
 

“Today’s decision to grant former Presidents criminal immunity reshapes the institution of the 

Presidency. It makes a mockery of the principle, foundational to our Constitution and system of 

Government, that no man is above the law. Relying on little more than its own misguided wisdom 

about the need for “bold and unhesitating action” by the President, the Court gives former President 

Trump all the immunity he asked for and more. Because our Constitution does not shield a former 

President from answering for criminal and treasonous acts, I dissent.” 
 

Professor Akhil Reed Amar (2024) wrote that “Jurists who preach fidelity to the Constitution are making decisions 

that flatly contradict our founding document’s text and ideals.” Roisman (2024) adds that “… the majority’s decision 

in Trump v. United States proves fundamentally arbitrary. It fails to provide any reasonable grounds to decide future 

cases, and its inability to realize its own limits ought to be the final nail in the coffin of separation of powers 

formalism.” 
 

Issues relating to the role of courts in maintaining the “rule of law” will no doubt remain in the forefront in the next 

few years—and perhaps longer—as the position of the judiciary, more specifically the United States Supreme Court, 

continues to invite scrutiny and criticism relating to the politization of the judicial branch. Will these forces result 

in the creation of an enforceable Code of Conduct for Justices of the Supreme Court or perhaps in term limits for 

the Justices, or in a further erosion of the doctrine of separation of powers? Only time will tell! 
    
APPENDIX: CASES THAT INVOLVE THE PRINCIPLE OF SEPARATION OF POWERS (see generally 

Stratton, 2024) 
 

Marbury v. Madison: This case underscored the role of the judiciary as a co-equal branch of government in the 

system of checks and balances. The case established the principle that courts have the power to nullify (i.e., to 

declare unconstitutional) laws that contradict the Constitution. Chief Justice John Marshall stated: “that a 

law repugnant to the constitution is void, and that courts, as well as other departments, are bound by that 

instrument.” In perhaps the most often quoted passage from a decision of the United States Supreme Court., the 

Chief Justice also noted: “It is emphatically the province and duty of the Judicial Department to say what the law 

is. Those who apply the rule to particular cases must, of necessity, expound and interpret that rule,” establishing 

the principle of judicial review. 95 U.S. 137 (1803). 
 

Humphrey's Executor v. United States: As the functions of a commissioner of the Federal Trade Commission are 

both legislative and judicial in nature, the President’s exclusive removal power does not extend to such government 

officers. The President’s exercise of his removal power would exert coercive influence over the FTC that threatens 

the agency’s independence. Such an outcome would conflict with the separation of powers doctrine. Accordingly, 

the President had no constitutional power to remove Humphrey outside of the reasons specified by Congress. 
 

The Court distinguished between pure executive officers, who serve at the pleasure of the President, and officers of 

independent regulatory agencies, holding that commissioners of independent agency were not subject to 

unrestrained removal by the President, as the nature and purpose of these agencies necessitated a buffer from 

executive control to prevent undue political interference and to maintain their quasi-legislative and quasi-judicial 

functions. 
 

This ruling established that the President's authority to remove federal appointees is not absolute relating to a select 

group of independent regulatory commissions. Such protections ensure that these agencies can perform their duties 

impartially and effectively, free from political pressures. The decision reinforced the structural independence of 

certain regulatory agencies, enhancing their ability to function as intended under their enabling statutes. 

 

https://www.britannica.com/dictionary/repugnant
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However, Humphrey's Executor has been distinguished and called into question by Seila Law LLC v. Consumer 

Financial Protection Bureau. In Seila, Chief Justice John Roberts noted that Humphrey's Executor held that 

Congress may occasionally create independent agencies with removal of a commissioner only for cause so long as 

they share the “characteristics” of the FTC in 1935 as it had been constituted. 295 U.S. 602 (1935). 
 

Youngstown Sheet & Tube Co. v. Sawyer: The Court addressed this question: Can the President seize or take 

possession of private property without authorization from Congress or under the authority of the Constitution 

through the valid exercise of the power of eminent domain? The Supreme Court ruled that in the absence of either 

statutory or constitutional authority, such executive orders seizing private property were not the lawful exercise of 

Presidential authority. 343 U.S. 579 (1952). 
 

United States v. Nixon: In the context of the Watergate scandal, the Court held that the need for evidence in a 

criminal trial outweighs the president's general interest in confidentiality, ensuring that an assert of executive 

privilege cannot be used as a shield against judicial scrutiny, although such an assertion of executive privilege may 

be valid in other situations. 418 U.S. 683 (1974). 
 

INS v. Chadha: The Supreme Court scrutinized the exercise of a legislative veto by one House of Congress and its 

compatibility with the separation of powers doctrine. Any law in the context of an action for deportation must be 

enacted by a majority of both Houses, and like nearly all other legislative actions, must be submitted to the President 

to be signed or vetoed. None of the specific constitutional exceptions that allow one House of Congress to act alone 

apply. These requirements are intended to preserve the system of checks and balances in the constitutional design 

and to preserve the separation of powers. 462 U.S. 919 (1983). 
 

Morrison v. Olson: The case involved the constitutionality of the Independent Counsel law established by the 

Ethics in Government Act of 1978. The Supreme Court found that Congress may grant authority to the judicial 

branch to appoint an independent counsel without violating the separation of powers, even though the independent 

counsel is a member of the executive branch. Congress also may place restrictions on the removal of agency officials 

unless this interferes with the President’s exercise of executive power. The Court thus upheld the constitutionality 

of the Independent Counsel law. The Court determined that the law provided “enough” executive control to satisfy 

the requirements of the separation of powers doctrine, as the Independent Counsel operated under the authority of 

the Attorney General, who retained oversight of the Independent Counsel and the ability to remove the counsel for 

cause. 487 U.S. 654 (1988). 
 

Clinton v. Jones: In a case involving a claim of presidential immunity from civil prosecution, the Supreme Court 

held that a litigant’s Sixth Amendment right to a speedy trial permits a civil lawsuit against a sitting President to 

proceed if the basis of the suit is unrelated to behavior that occurred during time in office, since presidential 

immunity does not apply under these circumstances. This ruling underscored the foundational belief that no 

individual, including the President, is above the law. 520 U.S. 681 (1997). 
 

Free Enterprise Fund v. Public Company Accounting Oversight Board: The 2010 Supreme Court decision once 

again examined the removal protections afforded to members of certain independent agencies. In an opinion by 

Chief Justice Roberts, the Court ruled that the Constitution that makes the President accountable to the people for 

executing the laws also gives him the power to do so. That power includes, as a general matter, the authority of a 

President to remove those who assist him in carrying out his duties. Without such power, the President could not be 

held fully accountable for discharging his own responsibilities. Such diffusion of authority “would greatly diminish 

the intended and necessary responsibility of the chief magistrate himself.” The case reinforced the principle that, 

even within independent regulatory agencies, the President's executive authority must be preserved to maintain 

effective governance.  
 

“This ruling highlighted the essential balance envisioned by the Founders, ensuring executive officers remain 

accountable to the President and, by extension, to the people. The decision reflects the principle of “checks and 

balances” embedded within the Constitution to prevent any branch of government from amassing unchecked power” 

(Stratton, 2024). 561 U.S. 477 (2010). 
 

How this case “squares” with other Supreme Court precedents—especially Humphrey’s Executor—is another 

matter! 

 

 

https://en.wikipedia.org/wiki/Seila_Law_LLC_v._Consumer_Financial_Protection_Bureau
https://en.wikipedia.org/wiki/Seila_Law_LLC_v._Consumer_Financial_Protection_Bureau
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Seila Law v. CFPB: Did the Consumer Financial Protection Bureau’s leadership by a single Director removable 

only for inefficiency, neglect, or malfeasance violates the separation of powers. The Supreme Court ruled that the 

structure of the CFPB was unconstitutional. The majority opinion argued that the “for-cause” removal protection 

afforded to the CFPB director unlawfully restricted the president's ability to execute the laws, as it inhibited the 

president from having direct oversight and control over executive branch officials. This case reinforced the 

boundaries that define the separation of powers, stressing that while so-called “independent agencies” may function 

autonomously, they must remain within the constitutional framework designed to prevent any one branch from 

wielding unchecked power. 591 U.S. 197 (2020). 
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